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The  Ene rgy Fre e dom Coa lition of Ame rica  ("EFCA"), through its  unde rs igne d counse l,

he reby submits  this  Motion to Reconside r ("Motion") the  Ruling a t the  Procedura l Confe rence  on

August 12, 20 l6 ("Ruling"), denying ERICA's  Motion to Compel Trico Electric Coopera tive , Inc.'s

("Trico") Response  to Fourth Da ta  Reques t 4.14 (the  "Da ta  Reques t").1 It became  exceedingly

clea r from Mr. Hedrick's  te s timony a t the  hearing tha t of a ll of the  Data  Requests , the  s ta tements

and communica tions be tween Trico representa tives  and Guernsey as  requested in Data  Request

4. 14 present the  most compelling example  of information and documents that Trico must disclose .

In orde r to focus  its  reques t, this  Motion seeks  recons ide ra tion with rega rd to only Da ta  Reques t

27

28
of the Commiss ion's  Ruling.
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4. 14. As this  hearing has commenced, EFCA requests ora l argument and a  ruling on an expedited

2 basis .
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The relevance and importance of the  information sought in the Data  Request became much

clearer during the  pendency of the  hearing. The  issue  of proper notice  is  one  tha t is  paramount to

this  proceeding. Trico has  acknowledged tha t it fa iled to provide  cus tomers  with notice  of; 1) its

highly controvers ia l decis ion to change  course  and seek a  ta riff for a  three-part demand ra te , and

2) its  de cis ion to purs ue  incre a s e d cus tome r cha rge s  in a n a mount in e xce s s  of the  a mount

origina lly notice d to its  cus tome rs . As  a  re sult, EFCA submits  tha t Trico de prive d its  cus tome rs

of the ir due  proce s s  rights  to a de qua te  a nd prope r notice . Trico only be gun s e e king de ma nd

10 charges in this  docket after the  expira tion of the  intervention deadline  and, as  of the  last day of the

hearing on August 25, 2016, had still not provided notice  to a ll omits  residentia l customers. Neither

12 Mr. He drick nor Ms . Ca tha rs  could re ca ll whe n Trico officia lly ma de  the  importa nt de cis ion to

seek demand charges and a  higher fixed fee , ye t Mr. Hedrick made  it clear tha t he  communica ted

14 re gula rly with  Trico 's  te a m via  e ma il. In  a ddition, Trico promis e d, in  writing, to  provide  its

communica tions  with Gue rnse y, whose  re pre se nta tive s  we re  close ly involve d in the  de cis ions

leading up to and during this  ra te  case , including the  development of witness  testimony. Given the

clear re levance and importance of these communications, Trico must be made to honor its  previous

commitme nt.

Trico e xplicitly told EFCA in writing tha t it would provide  a ns we rs  to two (2) ke y Da ta

20 Re que s ts  on Augus t 5, 2016, which it did not provide . As  a  re s ult of Trico's  s pe cific writte n

agreement to provide  pa rt of the  informa tion sought, EFCA did not file  the  Motion to Compe l. It

22 would be  uncons ciona ble  to re wa rd TRICO's  fa ilure  to a bide  by its  re pre s e nta tion to provide

EFCA access  to communica tions tha t a re  clearly non-privileged and reasonably ca lcula ted to lead

24 to the  discovery of admiss ible  evidence .

Trico's  own a ctions  be lie  its  de fe nse . Whe n pre sse d by the  ALJ  a s  to why Trico did not

do what it pla inly sa id it would do and provide  the  promised information to EFCA, Trico's  a ttorney

alleged confusion ostensibly caused by EFCA not responding to an email tha t ne ither solicited nor

re quire d a  re sponse . In fa ct, the  e ma il from Trico wa s  its e lf a  re sponse  to a  le tte r from EFCA.28
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Trico's  cla im tha t it wa s  "confus e d" is  unde rmine d by the  fa ct tha t Trico did re s pond to Da ta

Request 4. 15 while  continuing to withhold the  remaining promised infonna tion. Why would Trico

have  provided any of the  information it promised in its  email if it truly was  "confused" about wha t

to do next?  Trico's  cla im of why it breached its  written repre senta tion is  not credible . Trico mus t

be  orde red to comply with its  duty of good fa ith and fa ir dea ling.

In addition, Trico's  ba ld a sse rtions  of "burden" have  no merit. Communica tions  be tween

Trico a nd its  e xpe rts  ha ve  be e n sought a nd the ir re le va nce  ha s  be e n ma gnifie d by te s timony

provided during the  hearing. In order to produce  the  requested discovery, Trico may simply search

the  names of the  witnesses  in this  case  and for whoever e lse  they regula rly communica te  with a t

Guernsey rega rding this  ma tte r. These  communica tions  a re  not, by law, privileged or protected,

Trico re pre se nta tive s  would me re ly print a nd provide  this  informa tion to EFCA. This  is  pla inly

not a  burdensome exercise , which explains why Trico did not even try to support its  cla im o f undue

burden.

In summa ry, the  Commiss ion should re cons ide r its  Ruling be ca use : (1) Trico a gre e d to

produce key pieces of the  infonnation and documents requested highly probative , and EFCA relied

on that agreement, (2) the  Data  Requests  seek important re levant information and documents tha t

a re  not protected from discovery by any privilege , (3) the  Da ta  Reques ts  a re  specific and limited

in time and scope and do not require  Trico to expend significant e ffort, time or expense  to produce

the  requested infonnation and documents , and (4) Trico fa iled to submit any specific facts  upon to

conclude that these  requests placed an unreasonable  burden on Trico. Therefore , the  Ruling is  not

le ga lly s upporte d a nd ope ra te s  to de ny EFCA a cce s s  to dis cove ra ble  informa tion, s e rious ly

22 impa iring ERICA's  a bility to fully a nd fa irly pre se nt its  ca se  to this  Commiss ion. The re fore , the

Commis s ion s hould re cons ide r its  Ruling a nd re quire  Trico to produce  the  docume nts  a nd

information in the  Da ta  Request.24
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A. ERICA's Data Request to Trico and Tric0's Agreement to Comply

On July 8,  2016,  EFCA sent  the Data  Request  to T r ico.2 The Data  Request  was

accompanied by Requests 4.1 through 4.15.3 On July 18, 2016, Trico objected to all the Data

Requests with non-specific boilerplate objections as vague, ambiguous, overbroad, irrelevant and

unduly burdensome.4 On July 20, 2016, counsel for EFCA and Trico personally met and conferred

regarding Trico's objections.5 Counsel for  EFCA then delivered correspondence to Trico

surnmarizing the meeting.6 Counsel for EFCA advised counsel for Trico that it had failed to

10 provide any justification or explanation of the objections and informed Trico that if it did not

provide the information and documents requested, EFCA would be forced to file a motion to

cornpel.7

Subsequently, on July 22, 2016, Counsel for Trico responded:

14

15

16

17

Shave had the opportunity to discuss your position with Trico. We are prepared to
provide the communications with Staff regarding the settlement agreement ... We
are also prepared to provide the written communications with Guernsey regarding
the Trico rate case ... We will endeavor to provide the infonnation by next Friday
[August 5, 2016].8

18

19

20

21

On August 8, 2016, after Trico had failed to respond by August 5, 2016, Counsel for EFCA

asked Trico's counsel whether Trico would be providing the information promised.9 Counsel for

Trico responded: "We are still working on providing it. It will not be provided today [August 8,

20161.. ."10

22

23

24

25

26

27

28

2 S ee  Motion to Modify P rocedura l S chedule  and Compel Res pons e  to Fourth Data  Reques ts  4. 1, 4.2, 4.4-4.10, 4. 14,
a nd 4 .15 ("Motion to Compe l") a nd Exhibit I,  a tta c he d the re to.
3 Id.a t E xh ib it  1 .
4 Id.
5 Id. a t Exhibit 2.
6 Id.
7 Id.
8 Id. a t Exhibit 4 (emphas is  added)(corres ponding to Data  Reques ts  4.2(d)(iv), 4. 15, and partia l res pons es  to 4.7 and
4. 14). S ee  a ls o Ema ils  be tween Michae l P a tten and Court Rich da te d J uly 22, 2016 through Augus t 8, 2016, a ttached
he re to a s  Exhibit 1.
9  Motion to Compe l a t Exhibit 5 . See  a ls o Exhibit 1, a ttached he re to.
10 Id. S e e  a ls o Exhibit 1, a ttached he re to.
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1 B. ERICA's Motion to Compel and The Commission's Ruling
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By August 11, 2016, more  than a  month after sending the  Data  Request, and 20 days after

Trico promised to provide  the  reques ted infonna tion on July 22, 2016, it became  clea r tha t Trico

wa s  s imply de la ying to provide  its  promis e d re s pons e s . As  a  re s ult, EFCA file d its  Motion to

Compe l, a rguing tha t it sought dis cove ra ble  infonna tion, re a sona bly ca lcula te d to le a d to the

dis cove ry of a dmis s ible  e vide nce  a nd tha t the  re que s te d informa tion is  not prote cte d by a ny

7 privile ge , a nd tha t Trico ha d fa ile d to a rticula te  a ny ba s is  for re fus ing to comply with the  Da ta

Re que s t."

9

10

On Augus t 12, 2016, this  Commiss ion he ld ora l a rgument and denied EFCA's  Motion to

Compel in its entirety. 12

11

12
11.

1 3
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14

15 Arizona  Pe rmits  Broad Dis cove ry

16

17

18

19

20 I

21

22

23

24

25

A.

Dis cove ry a nd othe r proce dura l ma tte rs  be fore  the  Commis s ion a re  gove rne d by the

Corpora tion Commiss ion Rule s  of P ra ctice  a nd P roce dure  "whe n not in conflict with la w or the

re gula tions  or orde rs  of th is  Commis s ion." 13 ("Commis s ion Rule s "). In  ca s e s  whe re  the

Commiss ion Rule s , la w, or orde rs  of the  Commiss ion do not s e t forth a  spe cific proce dure  for

discove ry, "the  Rule s  of Civil P rocedure  for the  Supe rior Court of Arizona  a s  e s tablished by the

Supreme Court of the  s ta te  of Arizona  sha ll govern."'4 Inasmuch as  the  Commission Rules do not

se t forth a  specific procedure  for discove ry, Arizona  law rega rding discove ry unde r the  Arizona

Rules of Civil Procedure govern the Parties here. 15

Parties  may obta in discovery regarding any matte r, not privileged, which is  re levant to the

subject matter involved in the  pending action, whether it re la tes to the  cla im or defense  or the  party

26

27

28

11 See Motion to Compel.
12 See Transcript of Proceedings  dated August 12, 2016, filed August 15, 2016 ("Transcript"), p. 38, Ins . 18-22
(emphasis  added).
13 A.C.C. R14-3-101(A).
14Id .
15Id .
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seeking discovery or to the  cla im or defense of any other party, including the  existence, description,

na ture , custody, condition and loca tion of any books, documents , or other tangible  things  and the

identity and loca tion of persons having knowledge  of any discoverable  matte r.16

Arizona  a llows  discove ry "broadly and libe ra lly."'7 In Arizona , discove ry should be  free ly

ha d to "fa cilita te  ide ntifying the  is s ue s , promote  jus tice , provide  a  more  e fficie nt a nd s pe e dy

dispos ition of cases , avoid surprise , and prevent the  tria l of a  lawsuit from becoming a  'guess ing

game. An obje cting pa rty ha s  the  burde n of pe rsua s ion a nd proof to de mons tra te  tha t its

obje ctions  a re  prope r."

The  Commission's  Ruling denying the  Motion to Compel is  not based on any specific fact

or lega l authority. Peppered throughout the  discussion leading up to the  Commission's  Ruling a re

re fe re nce s  to va rious  Da ta  Re que s ts  be ing "ove rbroa d" or "unduly burde ns ome "20 or the

pos s ibility tha t a  Da ta  Re que s t s e e ks  "privile ge d" informa tiona l or prote cte d "s e ttle me nt"

communica tions." However, these  re ferences a re  unsupported and insufficient to meet the  Trico's

burden to demonstra te  a  proper objection.

The most obvious evidence that the Data Request is  not, overbroad, or unduly burdensome,

and tha t it did not seek privileged informa tion is  Trico's  own agreement tha t it would provide  key

pie ce s  of the  informa tion a nd docume nts  re que s te d to EFCA, a n a gre e me nt on which Trico

18 ultima te ly reneged.

19 B. Trico Is  Es topped From Withholding The  Communica tions  and Documents

20 It P romis e d  To  De live r To  EFCA.

21

22

23

"The three elements of equitable estoppels are (1) the  pa rty to be  s topped commits  acts

incons is te nt with a  pos ition it la te r a dopts , (2) re lia nce  by the  othe r pa rty, a nd (3) injury to the

la tte r re sulting from the  fanne r's  repudia tion of its  prior conduct.9723

24

25

26

27

28

16 Rule  26(b)(l)(A),  Arizona  Rule s  of Civil P roc e dure .
17Id .
18 Id.
19 Corne t S tore s  v. S upe rior Court In & For Ya va pa i Cry., 108 Ariz. 84, 86, 492 P .2d 1191, 1193 (1972).
20 S ee Trans cript a t p. 26, In. 17, p. 29, Ins . 17-18, p. 47, In. 14.
21 Id. a t p. 29, In. 17, p. 31, In. 25, p. 32, In. 1, p. 45, In. 3.
22 Id. app. 33, Ins . 11-12.
23 Ma nic om v.  CitiMortga ge ,  Inc . , 236 Ariz. 153, 160, 336 P .3d 1274, 1281 (App. 2014), as  corrected (Nov.  19 ,
2014).
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On July 22, 2016, nearly three  weeks before  the  hearing, Trico s ta ted unequivocally tha t it

had discussed the  Data  Request and was "prepared" provide  written communica tions to and from

its  e xpe rt witne s s ." Trico did not a lle ge  the  infonna tion would be  difficult to compile , nor did it

a llege  tha t the re  was  too much informa tion to compile , or tha t the  infonna tion was  privileged or

othe rwise  protected. It sa id it was  "prepa red" to provide  the  infonna tion, tha t it was  "reasonable"

and tha t it would do so on Augus t 5.25 In re liance  on Trico's  promise , EFCA wa ited for Trico to

pe rform.

Unbeknownst to EFCA, Trico changed its  pos ition and re fused to pe rform. EFCA did not

lea rn tha t Trico reneged on its  promise  until August l l, 2016, leaving only s ix (6) days  be fore  the

hearing for EFCA to bring Trico's  fa ilure  to disclose  before  the  Commission. This  short time  frame

unque s tiona bly ha nde d EFCA be ca us e  the  Commis s ion, in de nying the  Motion to Compe l,

specifica lly re ferred to the  presenta tion of the  discovery dispute  on "short notice"26 even though it

a gre e d the  informa tion wa s  "re le va nt"27 a nd e ve n though Trico conce de d it re ne ge d on its

promise .

Additiona lly, Trico ha d no ba s is  for cha nging its  pos ition. Whe n the  ALJ  a ppropria te ly

asked Trico's  counse l why it did not do what it had pla inly promised to do, Trico's  a ttorney a lleged

confusion ostensibly caused by EFCA not responding to an email that neither solicited nor required

18

19

a response.

Specifica lly, EFCA's  counse l s ta ted:

*20 * *

21 Mike ,

22

23

24

25

According to your email be low, Trico was  to have  the  discovery responses

to us  by la s t Frida y, Augus t 5, 2016. This  will confine  tha t we  did not

re ce ive  the  informa tion tha t Trico indica te d it would be  providing?  Will

26

27

2 8

24  S e e  Motion  to C ompe l a t E xh ibit 4 .
25  Id. a t Exhibit 5 .
26 S ee  Trans cript a t p. 47, In. 11.
27 Id. a t ins . 12-13.
28 Id. a t p. 43, Ins . 12-16.
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1 Trico be  providing tha t informa tion today?

2

3 Court S. Rich"

4 * * *

5 In response , Trico's  counse l s ta ted:

*6 * *

7

8

9

We  a re  s till working on providing it. It will not be  provide d toda y [Augus t

8, 2016]. We  ha ve  ha d two e xte ns ive  da ta  re que s ts  from EFCA in the

inte rim a s  we ll.10

1 1 * * *

12

13

14

15

Significantly, Trico's  counse l's  re sponse  did not even hint a t a  change  of pos ition. Ra ther

it s ta ted clearly tha t the  production was in process  a lthough it would not be  provided on August 8,

2016. Ye t, when pressed by the  ALJ as  to why Trico had not fulfilled its  promise , Trico's  counse l

suddenly a lleged confusion:

16 * * *

17

18

ALJ  MARTIN: Oka y. The  pa ra gra ph tha t be gins  "I ha d the  opportunity to

discuss  your pos ition with Trico."

19

20 MR. P ATTEN: Right.

21

22

23

ALJ  MARTIN: Oka y. You ta lk a bout you a re  pre pa re d to provide  ce rta in

things  in this  paragraph.

24

25

26

MR. P ATTEN: Right. We  ha ve  provide d the  communica tions  with S ta ff

regarding the  se ttlement agreement . . .

27

28

29 See Motion to Compel a t Exhibit 5.
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1

2

ALJ  MARTIN: Oka y. And the n towa rds  the  e nd of it, it s a ys  you a re  a lso

prepared to provide  the  written communica tions  with Guernsey.

3

4

5

6

MR. P ATTEN: And tha t's  the  thing we  never hea rd back from them On. I

don't - fra nkly, I don't think tha t is  a ppropria te  give n - give n the  ra te  ca se

proce s s  in Arizona ...

7

8 ALJ  MARTIN: All right. Tha nk you. Mr. McDowe ll, a  re s pons e ?

9

10

1 1

12

13

14

15

16

MR. McDOWELL: Yes, a few things. To follow up on that point that you

were just discussing there is a nowhere in Mr, Patten 's email where he says

if you want us to send the stuff promised to send here, send me a confirming

letter. He provided the communications with Staff without Mr. Rich

responding and saying yes, do that. He commits in here to providing the

communication with Staffandproviding the communication with the expert

and he should be doing that.30

17 * * *

18

19

20

21

22

23

24

25

26

The  cla im of confus ion is  not cre dible . The  e ma il from Trico wa s  its e lf a  re sponse  to a

le tte r from EFCA. The  e ma il e xcha nge  be twe e n Trico's  counse l a nd ERICA's  counse l did not

suggest any confusion or questions . It was  s tra ightforward. Trico's  cla im tha t it was  "confused" is

a lso undennined by the  fact that Trico did respond to Data  Request 4. 15 (the  communications with

S ta ff rega rding se ttlement) while  continuing to withhold the  remaining promised infonna tion (the

communica tions  with Gue rns e y).31 If Trico's  couns e l wa s  truly confus e d a bout doing wha t it

promised, it would not have  provided the  communica tions  with S ta ff rega rding se ttlement - 842

pa ge s . If Trico's  counse l wa s  truly confuse d, he  would not ha ve  s ta te d tha t Trico wa s  "working

on" providing its  communica tions  with Gue rnse y to EFCA without condition.

27

28
30 Transcript at p. 18-19, p. 20 at Ins . 2-19 (emphasis  added), attached hereto as  Exhibit 2.
31 See Trico Electric Coopera tive, Inc.'s  Supplementa l Response to EFCA4.15, a ttached as  Exhibit 3 (without
documents attached thereto) .

9
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3

4

5

6

Trico promise d to provide  its  communica tions  with Gue rnse y, induce d EFCA to wa it for

those  communica tions , and then wrongfully changed its  position and a lleged it was  burdensome.

Ba se d on Trico's  e xpre s s  a gre e me nt to provide  ke y pie ce s  of the  informa tion a nd docume nts

requested in the  Data  Requests  to EFCA, and ERICA's  re liance  on tha t promise , Trico is  s topped

from arguing tha t it should not be  required to produce  the  information, or tha t the  request is  unduly

burdensome.

c .7

8

The  Communica tions  and Documents  Trico  Refus ed To De live r To EFCA

Are  Not P ro tec ted  By the  Work-Produc t P rivilege .

9

10

1 1

12

13

14

1 5

16

17

18

19

20

It is  we ll-s e ttle d in Arizona  tha t pa rtie s  ma y dis cove r a ll communica tions  be twe e n a n

opposing party and its  expert iflthe  party has named the  expert as a  tria l witness." Communications

from a  pros pe ctive  e xpe rt witne s s  a re  not prote cte d by the  work-product privile ge ." Whe n

infonna tion is  withhe ld from dis cove ry on a  cla im tha t it is  privile ge d, the  cla im sha ll be  ma de

e xpre s s ly a nd  s ha ll be  s upporte d  by a  de s crip tion  o f the  na tu re  o f the  docume nts  a nd

communica tions not produced "tha t is  sufficient to enable  other parties  to contest the  cla im."34

Trico identified no bas is  for withholding any informa tion re spons ive  to the  Da ta  Reques t

from unde r the  work-p roduct p rivile ge  a nd  Trico  d id  no t ide n tify a  s ing le  docume n t o r

communica tion it be lieved was protected. S ignificantly, Trico did not even prepare  a  privilege  log,

which is  the  mechanism for de te rmining wha t documents  Trico be lieves  is  privileged. Without a

privile ge  log or the  ide ntifica tion of a  s ingle  docume nt, the re  is  no ba s is  for de nying ERICA's

Motion to Compe l unde r the  work product doctrine .

21

22

D. The  Communica tions  and Documents  Trico  Refus ed To De live r To EFCA

Are  Not P ro tec ted  By the  Attorney-Clien t P rivilege .

23

24

The a ttorney-client privilege  applies  only to confidentia l communica tions  be tween counse l

and client in connection with securing and rendering lega l advice . S ta te  ex re l. Corbin v. Weaver,

140 Ariz. 123, 680 P .2d 833 (App. 1984). It doe s  not a pply to communica tions  with a  te s tifying25

26

27

28

32 See, Ag., Ariz. R. Civ. P. 26<b><4>,Slade v. Schneider, 212 Ariz. 176, 181, 129 P.3d 465, 470 (App. 2006). See
also Emergency Care, 188 Ariz. at 36, 932 P.2d at 301 (App. 1997) (court favors expansive scope for discovery
from expert witnesses).
33See Id. See also, State ex rel. Willey v. Whitman, 91 Ariz. 120, 370 P.2d 273 (1962).
34 Rule 26(f)(1). Ariz. R. Civ. P.
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expert witness .

Trico ide ntifie d no ba s is  for withholding a ny informa tion from EFCA unde r the  a ttorne y-

product privilege . As  with the  work product privilege , Trico did not even prepa re  a  privilege  log.

The re fore , the re  is  no ba s is  for de nying ERICA's  Motion to Compe l unde r the  a ttorne y-clie nt

privile ge .

E .6

7

Trico 's  Objec tions  Lega lly and  Fae tua lly Ins uffic ien t and  Fa il To  Mee t Its

Burde n  In  De mons tra ting  A P rope r Obje c tion .

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

Firs t, the  presumption is  tha t the  information and documents  responsive  to ERICA's  Da ta

Request a re  discoverable . EFCA does not have  any burden to show a  substantia l need or harmiirl

result. The  burden fa lls  square ly on Trico to demonstra te  a  proper objection to the  Da ta  Request

and Trico has  fa iled to mee t its  burden. 35 Arizona  courts  pe rmit libe ra l discovery from tes tifying

e xpe rts  without a ny cons ide ra tion of the  re que s ting pa rty's  ne e d or the  ha rm tha t would re sult

without discove ry.36 Arizona  ha s  long fa vore d "full cross -e xa mina tion of e xpe rt witne sse s ."37

Arizona  a uthoritie s  cons is te ntly ha ve  s upporte d fre e -ra nging, s ke ptica l cros s -e xa mina tion of

expert witnesses  and open discovery to probe  the  groundwork for the ir opinions . A pa rty has  a

right of "not be ing bound by the  s ta tement of a  witness , to examine  him fully a s  to the  source  of

his  information, and to deprive  them of this  right constitute [s] pre judicia l e rror."39 Denying a  party

full dis cove ry of a  te s tifying e xpe rt de prive s  tha t pa rty of the  "right to te s t the  a ccura cy of

adversa ry expert tes timony by throwing upon it the  searchlight of a  full cross-examina tion."40

Just as  Arizona authorities  have  granted expansive  scope for expert cross-examination, so

have  they granted expansive  scope  for pre tria l discovery from expert witnesses .41 Under Arizona

practice , an expert may be  examined "upon any matter which would be  permitted if he  were  cross-

examined in open court."

24

25

26

27

28

35 Cornet Stores, 108 Ariz.at 86, 492 P.2d at 1193.
36State ex rel. Miller v. Superior Court In & For Maricopa Cry., 159 Ariz. 21, 23, 764 P.2d 756, 758 (App. 1988),
affd sub nom.State ex rel.Mil ler v. Superior Court ofMaricopa Cty., 159 Ariz. 567, 769 P.2d 1013 (1989).
37Emergency Care Dynamics, Ltd. v. Superior Court In & For Cty. ofMaricopa, 188 Ariz. 32, 35, 932 P.2d 297,
300 (App. 1997).
38 Id. at 36, 932 P.2d at 301.
39 Id. (quoting Middleton v. Green, 35 Ariz. 205, 210-11, 276 p. 322, 324 (1929).
40 Emergency Care Dynamics, Ltd., 188 Ariz. at 35, 932 P.2d at 300.
41Id.
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2 "pa rticula rize d fa cts ."42 "Ge ne ra l
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13
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18

19

20

21

S e cond, a  de cis ion to de ny a  motion to compe l dis cove ry re que s ts  mus t be  ba s e d on

"s pe cific, non-boile rpla te  obje ctions " a nd s upporte d by

objections, such as  ... unreasonably burdensome, oppressive , or irre le va nt a nd imma te ria l ...

a re  insufficient."43

He re , the  Ruling de nie s  ERICA's  Motion to Compe l citing only to Trico's  non-s pe cific,

boile rpla te  objections and no particularized facts . Trico fa iled to demonstra te  how the  request was

overbroad or unduly burdensome, wha t it would take  for Trico to produce  the  information, or why

it could not or should not. To be  clea r, Trico did not even a ttempt to a llege  any specific facts  tha t

would le a d one  to conclude  the  Da ta  Re que s t wa s  burde nsome . In fa ct, a nyone  who ha s  e ve r

worked with an e lectronic ema il se rvice  knows tha t organizing communica tions  by "from" or "to"

in a lphabetica l order is  extremely simple  and takes a  matter of seconds. From there , printing those

documents  is  s imilarly s imple  and is  certa inly not burdensome when compared with the  numerous

te chnica l a na lys e s  a nd othe r s uch docume nts  routine ly provide d by utilitie s  in re s pons e  to

discove ry without cla ims  of burden.

S imila rly, Trico did not ide ntify a  s ingle  communica tion tha t it a lle ge s  is  privile ge d. It is

undisputed tha t communica tions be tween Trico and its  named expert witnesses  a re  not privileged

under the  work-product or a ttorney-client doctrines , pe riod.

The  informa tion EFCA reques ted is  discove rable  and EFCA has  a  right to full discove ry

a nd  fu ll e xa mina tion  o f Trico 's  e xpe rts .  De priving  EFCA the  righ t to  fu lly d is cove r the

groundwork for Trico's  e xpe rt's  opinions , de prive s  EFCA of the  "right to te s t the  a ccura cy of

adversa ry expert te s timony by throwing upon it the  sea rchlight of a  full cross-examina tion."

22

23 Data Request $.14

24

25

26

4. 14 requested communications between Trico and Guernsey over the  last one (1) year.

Trico objected s ta ting only "overbroad, irre levant and unduly burdensome" and "potentia l

litiga tion work product." 44

27

28
42See Ag., Lynn v. Monarch Recovery Mgmt., Inc., 285 F.R.D. 350, 356 (D. Md. 2012).
43 Cornet Stores v. Superior Court In & For Yavapai Cry., 108 Ariz. 84, 86, 492 P.2d 1191, 1193 (1972).
44 See Motion to Compel at Exhibit 1, 4.14.
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The  Adminis tra tive  Law Judge  denied 4.14, s ta ting only tha t it was  "unduly burdensome

and overbroad."45

The  Commiss ion should re cons ide r its  Ruling on 4.14 be ca use  the re  is  no e vide nce  to

suggest that the request is  overbroad or unduly burdensome. The infonnation requested only spans

one  (1) ye a r. It re la te s  only to the  communica tions  be twe e n Trico a nd one  othe r pa rty. The

reques ted communica tions  a re  not subject to any privilege  or protection, and Trico could quickly

and eas ily provide  the  information us ing a  s imple  compute r sea rch function. In fact, Trico did not

a llege  a  s ingle  reason why it could not easily produce  the  requested infonnation. It did not identify

a  s ingle  communica tion tha t it be lieved could even be  subject to a  privilege .

Most importantly, Trico agreed to and was  prepared provide  these  communica tions , thus

demonstra ting that the  request was not unduly burdensome and that it has re levant, non-privileged

communica tions  tha t it is  required to produce .

As is  the  case  with the  other requests re la ted to expert testimony, the  requested information

in 4.14 bea rs  directly on the  is sues  in this  ca se , including Trico's  amendment to its  Applica tion.

Guernsey is  a  hill-se rvice  engineering, a rchitecture , and consulting firm, which provides  se rvices

to thousands of clients. Guernsey develops cost-of-sewice studies, ra tes and financia l models, and

provides  industry ins ights  and ana lysis  for e lectric coopera tives  and municipa lities  throughout the

United S ta te s .46 "Guernsey regula rly sponsors  tra ining in financia l forecas ts  and cos t of se rvice

s tudie s  us ing ma te ria ls  writte n a nd pre se nte d by Da vid [He drick]."47 Mr. He drick's  cubiculum

vita e  s ta te s  tha t he  ha s  "provide d a s s is ta nce  to e le ctric coope ra tive  boa rds  of dire ctors  in the

de ve lopme nt of s tra te gic goa ls  a nd obje ctive s " a nd "tra ining in the  de ve lopme nt of fina ncia l

forecast models  for e lectric coopera tives  and municipa l utility systems.48

Trico  us e s  Gue rns e y for a  va rie ty of s e rvice s , including e xpe rt te s timony a nd the

de ve lopme nt a nd a na lys is  of ra te  de s ign.49 Mr. He drick te s tifie d in this  ra te  ca se  tha t he  ha s

25

26

27

28

45 See Transcript at p. 47, In. 14.
46 See http://www.guernsey.us/e1ectric-uti1ity-analysis.
47 See http1//www.guernsey.us/staff/david-hedrick.
48 See Pre-Filed Direct Testimony of David Hedrick tiled October 23, 2015, at Exhibit DWH-1, p. 5
49 See Id. See also Reporter's Transcript of Evidentiary Hearing, dated August 18, 2016, filed August 25, 2016,
Volume II ("Hearing Transcript II"), P. 363-366, and Transcript at p. 44, ins. 14-15.
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14

1 5

16

17

18

19

20

21

22

23

communica ted with Trico via  email.50 He tes tified tha t he  was involved in the  discussions tha t led

to  the  de cis ion bring forwa rd a  re que s t for a  de ma nd cha rge  ta riff.5 l He  te s tifie d  tha t he

collaborated with Trico "a t the  initia l s tages" of the  case  and "whether to present [demand charges]

as an option."52 He testified that he  and Trico discussed different methodologies for establishing a

tra ns itiona l a pproa ch to the  de ve lopme nt of de ma nd ra te s  a nd ultima te ly the  me thodology

pre se nte d in the  se ttle me nt a gre e me nt." Mr. He drick furthe r te s tifie d tha t he  e nga ge d in "long"

and "considerable  discussion" with Trico regarding how best to introduce  a  transition to a  demand

ra te , bas ic tene ts , recovery of cos ts , and educa ting members .54 He  te s tified tha t he  had "lots  of

mee tings" in discuss ing the  demand ra te  implementa tion." Mr. Hedrick a lso te s tified tha t he  was

"involve d in communica tions  with [Trico] on va rious  is s ue s  re la te d to the  ra te  proce e dings ,

re que s ts  for informa tion, a ll those  kinds  of things ."56 He  te s tifie d he  would ha ve  to look a t his

ema ils  to de tennine  the  time line  for when Trico decided to move  forward with demand cha rges

and tha t the  decis ion to move  forward was  not jus t the  re sult of a  s ingle -purpose  mee ting." This

is  a  key fact tha t Ms. Cithe rs  a lso could not provide  in te s timony.

Mr. Hedrick's  te s timony demons tra te s  why the  Commiss ion should recons ide r its  Ruling

de nying the  Motion to  Compe l. His  te s timony confirms  not jus t tha t Trico is  withholding a

s ignifica nt a mount of discove ra ble  communica tions  from EFCA, but it de scribe s  wha t kinds  of

communica tions  it is  withholding and how they a re  re levant to this  ra te  case . EFCA is  entitled to

re vie w Trico's  communica tions  with Gue rnse y a nd e xa mine  Trico's  witne sse s  re ga rding those

communica tions . Trico specifica lly s ta ted during ora l a rgument a t the  procedura l confe rence  tha t

Trico us e s  Gue rns e y for "a  la rge  numbe r of things ."58 This  s ta te me nt is  cons is te nt with Mr.

Hedrick's  te s timony. Trico's  s ta tement a lone  milita te s  in favor of producing the  communica tions ,

but combine d with Mr. He drick's  te s timony of his  e xte ns ive  communica tion with Trico, ma ke s

24

25

26

27

28

50 See Hearing Transcript II a t p. 365, Ins . 22-25.
51 Id. at P. 363, ins. 6-10.
52 Id. at 13-15.
53 Hearing Transcript II, p. 363, a t Ins . 16-24.
54 Id. at p. 364, Ins. 9-15.
55 Id. at p. 365, Ins. 19.
56 Id. at p. 366, ins. 9-15.
57 Id.
58 See Transcript at p. 44, Ins. 14-15.
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11

the  discove rability of those  communica tions  even clea re r. Trico is  entitled to know and examine

Trico's  witnesses  about the  s ta tements  and communica tions from and with its  experts

The communications directly re la te  to Trico's  case , its  ra te  design, the  timing omits  decision

to seek highe r fixed cha rges  and a  demand cha rge , the  admitted fa ilure  of Trico to give  prope r

notice  of its  highly controversia l decision to change course  and seek a  tariff for a  three-part demand

rate , the  groundwork for its  experts ' opinions, the  decision to amend its  Applica tion, and the  factual

circumstances surrounding the  se ttlement. None of these  matters  are  protected by any privilege  or

e vide ntia ry rule . De priving EFCA from this  re le va nt a nd discove ra ble  informa tion se ve re ly a nd

unfa irly re s tricts  ERICA's  a bility to e xa mine  Trico's  witne s se s  re ga rding ke y is sue s  a nd works

injus tice  by wrongfully impa iring ERICA's  a bility fully pre se nt its  ca se  to this  Commiss ion. The

Commission should reconsider its  Ruling and require  Trico to respond comple te ly to 4. 14

12 111. C O NC LUS IQ N

13

14

1 5

16

17

18

19

20

21

22

23

24

25
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27

28

The  infonna tion a nd docume nts  Trico ha s  re fuse d to produce  in re sponse  to the  Da ta

Reques t is  discove rable . Trico repre sented to EFCA tha t it would provide  communica tions  with

its  experts  to EFCA volunta rily. It s ta ted tha t it was  prepa red to do it, tha t it was  reasonable , and

tha t it would produce  the m by a  s pe cifie d time . The n it re fus e d, putting EFCA a t a  s e ve re

disadvantage . Had Trico not fa lse ly promised to provide  the  reques ted infonna tion, these  issues

could have been placed before the Commission weeks before the hearing commenced. Instead, the

hearing has commenced and EFCA has been deprived of the  opportunity to receive  re levant, non

privile ge d informa tion within Trico 's  pos s e s s ion a nd a bility to  de live r. Trico s hould not be

pe rmitted to bene fit from its  s tonewa lling.

Trico ha s  ide ntifie d no le gitima te  obje ction to the  Da ta  Re que s ts . The re  is  no privile ge d

informa tion. The re  is  no prote cte d informa tion. The  re que s t is  limite d in time  a nd s cope . It is

specific, and it bears  directly on the  issues  in this  ra te  case , the  timing of its  key decis ions, Trico's

proposed ra te  des ign, Trico's  bas is  for amending its  Applica tion, and the  groundwork for Trico's

e xpe rt's  opinions . EFCA ha s  the  right to fully e xa mine  Trico's  witne sse s  re ga rding s ta te me nts

ma de  be twe e n Trico a nd its  e xpe rts  re ga rding the s e  is s ue s . De priving EFCA of the  right to

discoverable  information rega rding key issues  not only rewards  Trico for its  s tonewalling tactics

1 5
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1

2

3

4

5

but deprives  EFCA of its  fundamenta l right to "the  sea rchlight of a  full cross-examina tion."

For these  reasons , EFCA respectfully reques t tha t the  Commiss ion recons ide r its  Ruling

denying the  Motion to Compe l and orde r Trico to produce  the  reques ted informa tion with rega rd

to jus t Da ta  Request 4.14. EFCA iiirthe r requests  tha t this  Commission schedule  a  hearing on an

expedited basis  to discuss a  schedule  for producing the  infonnation and examining witnesses.

6

7 RESPECTFULLY SUBMITTED this 3 let day of August, 2016.
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/s / Court S . Rich
Court S . Rich
Rose  Law Group pp
Attorne y for EFCA
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Rose Reynolds

Subject: RE: Response to July 21 letter re Trico rate case (15-363)

-----Original Message-----
From: Patten, Michael [mailto:mpatten@swlaw.com]
Sent: Monday, August 8, 2016 10:07 AM
To: Court Rich <CRich@roselawgroup.com>, Sam Don caster <sdoncaster@roselawgroup.com>
Cc: Hopi Slaughter <HSlaughter@roselawgroup.com>
Subject: RE: Response to July 21 letter re Trico rate case (15-363)

We are still working on providing it. it will not be provided today. We have had two extensive data requests from EFCA
in the interim as well.

-----Original Message--
From: Court Rich [mailto:CRich@roselawgroup.com]
Sent: Monday, August 08, 2016 10:04 AM
To: Patten, Michael; Sam Don caster
Cc: Hopi Slaughter
Subject: RE: Response to July 21 letter re Trico rate case (15-363)

Mike,
According to your email below, Trico was to have the discovery responses to us by last Friday, August 5, 2016. This will
confirm we did not receive the information that Trico indicated it would be providing. Will Trico be providing that
information today?

Court s. Rich

7144 E Stetson Drive, Suite 300, Scottsdale Arizona 85251
Direct: 480.505.3937 i I Mobile: 602.741.3794

roselawgroup.com
roselawgroupreporter.com
social.roselawgroup.com

RLG is Service

Winner "Best place to work in Arizona"

The information contained in this message is privileged and confidential. It is intended only to be read by the individual
or entity named about or their designee. If the reader of this message is not the intended recipient, you are on notice
that any distribution of this message, in any form, is strictly prohibited. If you have received this message in error, please
immediately notify the sender by telephone at 480.505.3937 or by fax at 480.505.3925 and delete or destroy any copies
of this message. Thank you.

Think green, please don't print unnecessarily

-----Original Message-----
From: Patten, Michael [mailto:mpatten@swlaw.com]
Sent: Friday, July 22, 2016 8:03 AM

1
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To: Court Rich <CRich@roselawgroup.com>; Sam Doncaster <sdoncaster@roselawgroup.com>
Cc: Patten, Michael <mpatten@swlaw.com>
Subject: Response to July 21 letter re Trico rate case (15-363)

Dear Court and Sam,

I received your July 21, 2016 letter regarding EFCA 's 4th set of Data Requests and our July 20 meet and confer phone
call. l have several points in initial response.

First, I disagree with much of your recitation of the call. However, as I told you on the call, I was going to be out of town
for work the remainder of the week with limited time availability. And as I told you, I needed to discuss your position
with my client before I could respond. I was not in an position to offer a compromise on the phone call without first
consulting with my client.

Second, a rate case is a completely different type of proceeding than complaint litigation before a court. Recitation of
Superior Court rules is not necessarily relevant when many procedures in a rate case are markedly different than
superior court litigation.

Third, I disagree with your belief that we have not responded to several of the data requests. For example, with respect
to 4.4and 4.5, we provided an adequate response. However, contrary to your arguments, we are not obliged to do your
work in reviewing publicly available documents at the commission.

I have had the opportunity to discuss your position with Trico. We are prepared to provide the communications with
Staff regarding the settlement agreement. I am sure you have compared your notes from the July 17 settlement
meeting with the June 22 term sheet you received and the final settlement agreement and have confirmed there are no
material differences. Regardless we will provide the communications. We are also prepared to provide the written
communications with Guernsey regarding the Trico rate case, although providing such information is well outside
standard Commission discovery practices.

Trico believes this is more than reasonable. Beyond this, EFCA's requests are both tardy (all but one these requests
could have been asked months ago) and an overreaching, unduly burdensome discovery tactic.

We will endeavor to provide the information by next Friday. Trico is a small rural electric cooperative and has limited
resources to collect and provide the information.

Please let me know if you have any questions.

Mike

Michael W Patten
Snell & Wilmer
Via pad
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1

2

on the eve the testimony is due is a sharp practice that

really affects all of us as well as Your Honor. We

3

4

believe that we have already appropriately responded to

the four sets of DRs, and we would ask Your Honor to

5 deny the motion to compel and find, as Rule 26 says,

6

7

that the discovery is unduly burdensome, expensive given

the needs of the case and the limitations on the

8 parties' resources

9 Thank you, Your Honor.

10

11 ALJ MARTIN: Thank you, Mr. Patten .

12

And I apologize for

going on, but I 'm pretty passionate about this one.

All right.

I have a question about something in your email

13 from the 22nd.

14 Do you have that?

15 MR. PATTEN : I will in just a moment, your

16 Honor ¢

17 ALJ MARTIN: Yes, the very last page of the

18 motion to modify.

19 MR. PATTEN : Yes .

20 ALJ MARTIN:

21

Okay. The paragraph that begins "I

had the opportunity to discuss your position with

22 Trico . "

23 MR l PATTEN :

24 ALJ MARTIN: You talk about you are

25

Right.

Okay.

prepared to provide certain things in this paragraph.

COASH & COASH, INC 9

www.coashandcoash.com
(602) 258-1440
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1 PATTEN : We have provided the

2

MR. Right .

communications with Staff regarding the settlement

3 agreement. It is 842 pages, but obviously much of that

4

5

is actually drafts of rules and regulations that were

being edited. I think that was one -_ the only data

6

7

8

request that they could not have asked prior to the

settlement being docketed.

ALJ MARTIN: Okay . And then towards the end of

9 it, it says you are also prepared to provide the written

10

11 MR. PATTEN :

12 back from them on.

communications with Guernsey.

And that ' s the thing we never heard

I don't _- frankly, I don't think

13

14 Arizona

15

that is appropriate given -- given rate case process in

It would basically expand these dockets

unbelievably, put a lot of burden on Staff and

16 restrictions on Staff.

17

18

It has never been the practice

or procedure here and, having not heard back from them

on this email until earlier this week, I had no clue

19 whether that limitation regarding the Trice rate case

20

21

22 That would

23

24

25

was acceptable.

And at this point, I don't think that that's

appropriate to provide either.

wouldn't -- it basically would be very burdensome for

Trico to go through and do.

ALJ MARTIN: All right .

COASH sf COASI-I I INC u
www . coashandcoash . com

Thank you.
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1 Mr. McDowell, a response?

2 MR I McDOWELL : Yes, a few things. To follow up

3

4

5

on that point that you were just discussing, there is

nowhere in Mr. Patten' s email where he says if you want

us to send the stuff I promised to send here, send me a

6 He provided the communication with

7

confirming letter.

Staff without Mr. Rich responding and saying yes, do

8 that . He commits in here to providing the communication

9

10

with Staff and providing the communication with the

expert and he should be doing that .

11 It was -- it was part of our data request. Ii:

12

13

14

15

is fully discoverable information, and he agreed to do

There is no special rule in Corporation Commission

cases that except these cases from the obligation to

There's no

16

17

provide expert material when requested.

special privilege under Arizona law for communication

with experts in the context of a Corporation Commission

18 case u It is discoverable information.

19

We requested it.

He agreed to provide it and now he' s backpedaling.

20 They

21 MR. PATTEN : Your Honor, frankly, they never

22

23 them delaying and dragging things out

responded to this email and that ' s just another way of

I had no clue

24

25

what was acceptable or not acceptable.

MR. MCDOWELL :

COASH & COASH, INC.
www.coashandcoash.com
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1 discovery was discussed in the meet-and-confer

2 conference. H e

3 confirmed it in writing.

We asked for the expert material.

We didn't think it was

4

5

6

necessary to send a second confirming email saying,

yeah, we want to get what you promised to give us.

That is not -- you did not limit itMR. PATTEN :

7 to the rate case. You did not want to limit it to the

8

9

10 It was

11

rate case, and I never got any guidance beyond that

And, frankly, it's just another example of lack of

communication and delaying to the last minute.

two and a half weeks until I got a response to the

12 email, two and a half weeks, and it's something that is

13 I have

14

not typically provided in a rate case process.

not seen it done and, frankly, it would probably

15

16

probably make rate cases almost unmanageable at some

level. And Staff may be able to weigh in on that one as

17 well.

18 MR » MCDOWELL : I think that same argument was

19

20

advanced in the supervisor courts and the superior

courts say expert material is fully discoverable.

21

22

There' s no special ruling in superior court

This is not --MR. PATTEN :

23 ALJ MARTIN: Hold it. Stop .

24 MR. PATTEN : in superior court This is a

25 rate case.

COASH & COASH, INC 1
www.coashandcoash.com
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1 ALJ MARTIN: Stop . Stop .

2 MR n PATTEN : I 'm sorry.

3 ALJ MARTIN :

I'm sorry.

Do not talk over one another,

4 please u

5

6

And right now, Mr. McDowell, why don't you go

ahead and finish with your reply and then we' ll get some

7 other statements.

8 MR. MCDOWELL : Okay .

9

10

Thank you, Your Honor.

The rules say the Commission is to follow the rules of

civil procedure when there is an absence of direction in

11 the Commission rules. There is -- there is an absence

12 in this case. The civil rules -- the rules of civil

13

14

procedure and the cases interpreting those are

instructive to this tribunal. W e are aware o f n o rule

15

16

that says sandbagging is permitted in the Corporation

Commission.

17 Mr. Rich did -- and this is an attachment also

18 to the -- to the motion. Mr. Rich reached out to

19

20

21

Mr. Patten on the 8th asking for the material Mr. Patten

promised to provide. Mr. Patten didn't say at that

time, I 'm not giving you the expert material that he had

22 I remind Your Honor

23

24

promised to provide us earlier.

that this entire case changed seven months after it was

When the amendment was filed, this required afiled.

25 new set of data requests from EFCA to get the material

(602) 258-1440
Phoenix, AZ
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1 that underlies -- underlaid their decision to change and

2 to prepare the amendments .

3 And I would also add, Your Honor, that when we

4 had the meet and confer with Mr. Patten's office, he

5 didn't ask for additional time. He didn't provide

6

7

8

specific objections to specific questions so that we

could negotiate what questions we were ' t concerned

about and which requests we were most concerned about.

9 If we had done that, we may not be here missing all of

10 these data requests, but, you know, it takes some

11 communication on both sides for that to occur and we

12

13

didn't get responses to our requests

MR. PATTEN: Your Honor -- well, I'll respond at

14 the appropriate time

15 MR I McDOWELL : Okay . I'd also add, Your Honor,

16

17 July 8th.

that the settlement agreement in this case was filed on

Some of the data requests that we propounded

18 on July 18th were asking about a settlement agreement.

19 There was no way that we could have filed those data

20

21

requests earlier than the settlement agreement itself.

I'd also point out that Request 4.1 is not an issue in

22

23

our motion to compel .

ALJ MARTIN: Mr. McDowell?

24 MR. MCDOWELL :

25 ALJ MARTIN:

Okay.

As you know

Mr. McDowell?

COASH & COASH, INC »
www.coashandcoash.com
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1 STATE OF ARIZONA
COUNTY OF MARICOPA

)
)

2

3

4

5

BE IT KNOWN that the foregoing proceedings were
taken before me; that the foregoing pages are a full,
true, and accurate record of the proceedings, all done
to the best of my skill and ability; that the
proceedings were taken down by me in shorthand and
thereafter reduced to print under my direction.

6

7
I CERTIFY that I am in no way related to any of

the parties hereto nor am I in any way interested in the
outcome hereof.

8

9

10

I CERTIFY that I have complied with the ethical
obligations set forth in ACJA 7-206(F) (3) and ACJA
7-206(J)(1)(g)(1) and (2). Dated at this 12th day of
August, 2016.

11

12

13

14

LILIA MONARREZ
Certified Reporter
Certificate No. 50658.

15

16
I CERTIFY that Coach & Coach, Inc. , has complied

with the ethical obligations set forth in ACJA 7-206
(J)(1)(9)(1) through (6).

17

18

19

20

21

22

23 t

24 Coach & Coach, Inc.
Registered Reporting Firm R1036

25
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BY U.S. MAIL

Court s. Rich
Rose Law Group pc
7144 E. Stetson Drive, Suite 300
Scottsdale, AZ 85251

Telco Electric Cooperative, Inc. General Rate Case
Docket No. E-0l46lA-15~0363

Dear Mr. Rich:

Enclosed please find Trico Electric Cooperative, Inc.'s Supplemental Response to EFCA
4.15.

Please let me know if you have any questions.

Very truly yours,

Snell & Wilmer

Michael W. Patten

MWP:jh

Enclosures

Snell & Wiimér is a menkar al LEX MUNIJL The Leading Associaibn of lnrlapeudenl Law Firms.

Re:
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ENERGY FREEDOM COALITION OF AMERICA'S
FOURTH SET OF DATA REQUESTS TO
TRICO ELECTRIC COOPERATIVE, TNC.

DOCKET no. E-01461A-l5-0363
AUGUST 9, 2016

EFCA 4.15 Provide copies of all written and electronic communications by, between, or
among Trico employees, board members, members, witnesses, consultants,
attorney or other representative of Trico and any staff member, employee,
attorney, witness or other representative of the Arizona Corporation Commission
regarding all settlement negotiations and settlement agreements in this docket.

RES P ONS E: The request is overbroad, irrelevant and unduly burdensome. Moreover,
any such communications are potentially subject to Rule 408.

RES P ONDENT:

S UP P LEMENTAL
RES P ONDENT: Subject to the objections set forth above, See enclosed disc that contains

the requested communications.
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